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Richards - 1
stitutional Implications of the Mobllity of Wealth

i

The government of the United States 1s a government

of limited poﬁers. Its powers are limited, first, by the.
lgh declarations contained in thg Bill of Rights, and in
the simllar provisions contained in the constitutions of the
several states. Secondly, the powers of any given unit of
government are limited by the division of powers among the
'y many euthorities that exlst in ocur land.

Aiierican government 18 divided government; any office
acting alone 1s weak, although together we are strong.

Powers are divided among the three branches of the
federal government, and between the Federal government and
the States. The States Have divisions of their own, «ith
legislative, Judicial, énd executive branches, with regulator)
commissions and with subsidiary city and town governments,
many of which have thelr own branches, each with powers care-
fully divided, each with privileges Jealously guarded. 1In
the states and in the nation there are corporations, univer-
sities, cooperatives, mutual water companies, telephone companies.
TV networks, labor unions, masonic lodges, churches, and other
organizations, each with privileges and dutles recognized in
law, each a fragment in the American pattern of self-govern-
ment, and each limited by the other locl of authority thax
share 1ts environment. &ég do not stop to ask whether the
. so-called "private governments” and the amalgams that we are

not sure whether to call "private' or "public" are ''governments"”

in the proper sense of the word. I only note that they are
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they share in governing, by rule and by decree, the
lives of the people who live in our country.)

The Preslident, the first servant of our realim, 1is
limited by the high officlals of the vast establishment which
he heads. The regulatory agencles -~ the FCC, the CAB, the HLRB,
the ICC -- have formal independence by statute. Other parts
of the executive branch -- the alr force, the navy, the internal
revenue service, the FBI, the Bureau of Reclamation -~ have
informal independence by custom, by their influence on public

opinion, and by the practlcal necessities of a busy world.
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In courtesy-to the express limitations imposed by the

Bill of Rights, the limlitations imposed by a multipliclty of
organizations and authorities are sometimes difficult to see,
especially since their practical effects are sometimes greater
and sometimes less than what organizational Q::;;e J.e:aciczéca to
expect. Nevertheless, the underlying ldeas and sentiments are
vefy much in the American graln, and the results are, more .
often than not, polnted to with pride as evidence of the demo-
cratic spirit that pervades our way of life. Divided powers
are wnat the Founding Fathers intended, and, because we expect
the efficiency of independent and often competitive organiza-
tions working separately to make up for any losses that may be

caused by confusion and duplication of effort, they are what

we intend too.
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The following paper concerns limltations on governmental
powers that are even less visible, put even more important. As
¢o whether they were intended by the Founding Fathers, there is
room for doubt. As to whether we .should intend them now, as
citlzens of a modern industrial soclety that spans a continent
and influences a world, there is room for even more doubt. In
any event, those who would recommend or endorse a constitution
as it Tto govern an industrial nation must come to grips with
these limitatlons on government, and decide whether they are
desirable, and i1f so why and to what extent.

The limitatlions referred to are Intimately related to
that institution which mankind has wisely deemed the root of
all evil. They are imposed by the mobility of wealth: (1) By
the power of the Investor and the investment market to determine
(a) ‘where to invest, (b) whether to invest at all. (2) By the
necessity to compete in forelgn markets. These powers of mobile
wealth, and the consequent tendency of the nominally governed
to be In practice ungovernable, will be discussed in the pages

that follow,

8
"The Federal Constitution," writes Scott Buchanan, "is
silent about most of the laws that it subsumes and silently
confirms. But this constitutional silence is perhaps most
impressive when it confirms the legal system which was, as it
were, taken for granted, "received" from England as Roman law

had once been received by European states."
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then, not with the Constitution, but with those laws that the
Conastibution took for granted. We must go to England to
undergstand the legal and political ldeas early Americans

At the

refront of these ldeas are the laws o0f property. Property
i1s one of the four major divipions of early Engliéh law, ana
in the initial stages of English legal history if was more
Important and more highly developed than the other three?' It
wlll be my contentlon that the forms in which property has
been held have exercised a profound effect on soclal life,
and on government, and that one cannot study governmeﬁt in
modern times without studylng the relatlionship of govérnment
toc property, and ﬁhe relationship of extant ideas about govern-
ment to property institutions of another age.

The feudal system ﬁas never establlished in England as
firmly as 1t was establlghed on the continent. Eeverthelesg,
Englishmen can trace their institutions back to the time when

_ mesne ‘
the farmer held his land of a »w»<S5Rhe Jord (an intermediate

lord) who in turn held his land of the king. The pcséeséion

of the land was equivalent to the personal relationship 6ne1
held to one's lord. One was "enfeoffed" or "seised of" the

wMoa ALY

land in a wmenory which signified at once tenure in the land

and personal allegiance to the mesne lord, and, through him,
personal allegiance to the king. Here we had the perfect union
of property and government. The govermment, in the pérsan of

the king, owned the entire nation. England consisted of those

lands held by the king of England, France of those lands held
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turn parcelled out land to their followers. The laws of property

and the instltutions of government were indistinguishable.
Through a long process of evolution, the rights of nobles

in Thelr lands became more secure against kingly powers although

those rights stlll rested, 1in theory, on a symbolic alleglance

The king's residual rights as ruler of the realm
areygggé;gé-éﬁ the doctrine of escheat. If a lord should suffer
great dilsgrace (the typical disgrace being precisely treason --
disloyalty to the king), or 1f he should die without heirs, his
lands woulid "escheat to the king." "Escheating" was conceived
as a return of the lands to their original source, the conditions
under which the land was held having become extinct. Vestiges
of this doctrine remain to this day in the states of the United
States, although the states have taken the place of the king.
Perhaps the foregoing sheds some light on Thomas
Jefferson's assertion that the legislature should spare no means
to promote the division of property. When he spoke of propervy,
he meant land. When he gpoke of the legislature, he meant those
deliberative bodies which had gradually taken from the king the
Gerrerative—podies—wrtehrhad-gradusliy-vaker—-Lfrom-rhe—iagathc
law~-glving powers. More sgpecifically, Jefferson referred to
the House of Burgesses of the Commonwealth of Virginia. t was

well within the province of the legislature to ordain the con-

Aitinna 1indar whinh Tand waa +n ha hkalA Frrom: Adnmman  womsmnary  bnd
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but the promulgation of genersl laws to be applied without

d to persons. And in the Anglo-American tradition of

L
¢
3
W
H

11lism 1t meant leglslation 1n the context of, and with

m
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due deference to, the rights anclently honored in the land.

The foregolng explicatlion of what Jefferson meant is fully
consistent with what Jefferson did when he wrote a new civil
code for the State of Virginia. In the code he took the

forward step, directed toward the division of property, of
avolishing the estate taill, a device by which landed families
had continued to keep thelr estates intact and within the family

by requiring that they pass at death to the eldest. son.

IXX

The evolution of the law of land, and of 1ts relation
to government, 1s a fascinating story. There have been and
are important debates concerning the relative weight to be
accorded the interests of the freeholder and the neighbor, the
mortgagee and the tax collector, the heilr and the charity, and
the many others who have or may have an interest in the land,
its subsoll, or the ailr space above 1t -~ complicated here in
California by the communlity property laws we.have inherited from
the Spanish tradition. In addition, there are persistent con-
tests between tradition and the exigencies of the present; and
between clarity in the general law and Justice in the particular

case.

At thls polnt, however, we turn away from the history
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The conceptual background (E65d) $m which our%government hes wav

taken form has been that of an expanse of land, a territory,

and 1ts inhabitants. The territory constitutes the Jurisdiction
of the government, and the citlzens who reside in that territory
are 1ts constituency. Only gradually has another feature of

our environment come forward as crucial to the governmental
process -- pmx’movable wealth. [Here we may employ the civil
(continental) law distinctions between immovables and movables.
Immovables corresponds roughly to what we call real property;
movables to all that we very inadequately term personal prcperty)
The replacement of the land economy by an economy based on
movable wealth has wrought changes in our lives that our philosophy

of government has yet to assimilate.

faad .
Today a man does not have <«mi as frequently as he has %
"interests." A man Will hold stock, which represents an interest

in a corporation, and whose value 1s continuously posted in a
stock market. Besides stock there are other interests in going
businesses, as well as boﬁds, debentures, and other securlties.
There are interests in mutual funds, pension plans, banks,
insurance companies, and trusts, amounting in the aggregate

to many billlons of dollars. In addition, there are patent
rights, copyrights, and trademarks of great value. A man may
be rich because of performance rights to TV shows, or because
of oil rojalty payments, without owning a square inch of lané.
Wealth 1s becoming less and less tangible, and more and more

movable,
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The word "land" means real property, as when one says,
"The Holllster family owns a great deal of land." It also means
country, as when one says, 'Cancer 18 a majorggause of premature
death in many lands." The two meanings are nd% unrelated, and
perhaps they were originally the same. A cour: ry 1s traditionally
ideroif¢ed in terms of that portion of the earth's surface over
which i1ts Jjurisdiction extends. One says, fo; example, that
Japan 1s that nation gsituated on certain ialanﬁs off the Coast
of Asia, and one presumes that the Jurisdiction of the Japanese
suthorities will extend to- persons and objects located on those
islands, and to no others.

However, the mobility of wealth that characterizes the
modern world has sometimes forced men -- 1in & bapha‘ard, case-b§-
case, unphilosophical fashion —- to take a segond look at terri-
torality as the basis of governmental authorf%g In an increasing
number of cases 1t 18 becomlng important to irenuify a nation

not by 1its lands, but by whose alleglance it ¢an c¢laim and by

what business enterprises 1t can regulate ana qax

An example is the case of Black vs. F;orida. A Florida
court wanted to compel Black to appear as a witness. Black '
claimed that since he was in Europe, he was beyond the Jjurlis-
dietion of the court and could not be compel;ed to appea>. The
higher court held that Black was a cltlzen oégthe United States

and of the State of Florida, and that he cou { be compelled &m

by the local court to come back to Florida tQitestify The

%\
decision is perhaps atavistic in that it sugw,sts a return to

the tribal governments that were long ago replaced by government
#‘: ety
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over a demarcated territory. But 1t is very modern in that
it reflects the need for Jurisdiction on a basis other than
territory in a world of highly mobile person: and property.

Anocther example is the application of American anti-
trﬁst laws to American companles operating ai road. When-an
American oll company wants to enter an inter: tional cartel
agreement to divide the markets of Africa. i ecourts often .
held that Americans cannot engage in such c¢orruct because it
violates the anti-trust laws decreed by the leglslative repre-
sentatives of our citizenry. The lawyers fur the oil company
complain that the principle of territoriality is being violated,
in that the Congress is presuming to govern events beyond our
shores -- and indeed the principle of territoriality is being
violated, but perhaps for a good reason.

Perhaps the surest sign that territo lality is the older
doctrine, defended by nostalgié and inertia; >ut slowly giving
way before the exigenciles of moderﬁ times, . the adoption of
fictions to conceal the fact that the old 1dva that Jurisdiction
follows land 1s being violated, when In fact Lt 1s. This 1s
the traditional tale of the fiction, recounied by Sir Henry

Maine in Anclent Law -- to make the new more palatable by pre-

tending that 1t is the old. An example 15 the attempt to find
a "situs" for an "intangible." When a gae man dies in Chicago,

leaving shares of stock 1in a safe in,x&ﬁmﬁma:kﬁaiﬁduﬁhfﬁﬁﬁ

which constitute an interest in a Delaware corporation (wiich
does business only 1n California), and in wh c¢h a New York
brokerage house has a securily interest, cer..in practical

questions must be answered. What statels 1liv wlll decide who
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Znherits the stock? What state wli' L collect the estate taxes?
The result willl usually depend, in oractice, on fairly sensible
considerations relating to each st: “e's interest in the suibject
matter. But very frequently the = .~i1ible question will be
the fictitious one: "What 18 the .4 of this stock? Where

is it located?"

Other examples may be four 1 the area of conflict of
laws. Suppose that the carelessnc o <f a brakeman in Alabama
results in a train wreck in Missis: ppl (Iet us suppose further
that the brakeman, the plaintiff 1. Lhe case, and the railroad

company, are all Georglans -- the ' :tter, of course, a sEdexkidx
corporate, rather than a natural, (:orglan.) What state's law

governs? Under the old rules, the . uestion "what law governs?"

reduced to "where did the acts on i ¢h 71ability is predicated
oceur?" and the answer was "Alaban:. ow,." since 1liability is
predicated on the brakeman's care’«<: . ceg. Recently, some of
the more progressive courts have g o . _ess welght to decidihg
where thc fault occurred in order '+ :rccide what territorial

Jurisdiction can prescribe rules goeverning the case. (For example,
some would hold that a Georgla cour’ ghould apply Georgla law,
since 1t 1s Georglans whose rights snd interests are at stake.)
But thelr hesitation to replace old habits of thought with ideas
more suited to modern times is show: by their tendency to pretend
¢o base the declsion on the answe: « & ruestion beginning with

"where?" even when that 1s not in :..' ihe most persuasive factor,’

* See, e.g., Grant vs. McAuliffe
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The federal government of our nation is a governmeht’-%f'aﬁ$béfg
of delegated powers. The greal reservolr of powers not ' ‘

specifically mentlioned lies in the States. Therefore, when ont

considers limltations on Amerilican government, one should think

NI\"“‘I"' T
Sl *\‘

first of limitatlions on state govermment. u
the .labblo, and decisive, limitation on state regulae .

“ion of business actlvity is that the business regulated has

the option to move to another state. The classic example iﬂ
the government of corporations. The oorporation is the principal
institutional form of our economic life, and the provision’ of

the framework of law that creates and sustains the corporation,
and Iinforms the lives of those who live and work within 1t, is

one of the higheat responsibilities of government. Unfortunately, .
however, any attempt to write a corporation law in the light of

the common welfare -of-the eltizens dfxafatétaﬁﬁil;”bé‘ﬁét by
gimply incorporating in unothér state, in those cases where thé
interests of the promoters and the legislatures view of the

commgn welfere confiliet. The "Delaware corporation" is one of

avies
the Saxizss of Ameriban law. A Delaware corporation is a mall-

order bride, who will @mc prostitute herself completely, at the
cost of a few dollars pald to The treasury of the state of -
Delaware. Bubt Delaware is not the only seller in this great
marketplace of .law; the pstate of Nevada 1s also anxious to pocket
the buyer's few dollarn, gnd Nevada has recently written a
corporation law sha% pemilts the buyer even more wantonness than
way be purchased from Delaware . St

Tand ‘13 the leasz moblle form of wealth, since, by
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definition, it always stays in one place. A corporation is .

perhaps the most mobile. A corporation can trave;i

-

employees, all 1ts assets, and all its activitiea remain.in,ﬁﬁggh

Callifornia. It travels in a sealed envelope, prope&”a& “y' N

postage stamp. Its Journeys are like the astral Jon ;eys Of

oriental mythology, where the disembodled spirit vroams the earth
at will, while the body remains rooted in place.
On the continuum of more and lesgs mob¢l$ty “ha; bwrvtches

from land at one end to the corporation on the otha;, thc e are

o

many other entities that may be moved out ol a Juxﬂaawc“’on

- 1“\..-, "

whenever tnat Jurisdiction promulgates laws such ,hw» it Wﬂdld

be profitable to mowe somewhere lde. State mAniﬂmn wage Jlaws S“ jﬁ‘T

u e 1 1«1{%:} %J"%i% _-;,-,;”}&*",te ‘M@?&
i an example, To raise wages in Nbrth Car0¢ina i ﬁo nersua

textlile factories to move to Virginia. NOrmally; thCVGT, the

process occurs the other way about; the Btaoe Wil dSﬁ Sﬁeaial

s 5
r' . .

laws designed to atbract industry -- theé market- condltmonﬁ ar

.‘,.‘\;!‘

such tha; 1t 18 government that goes begging to bu n 3%; s@eking
to persuade moblle wealth t0 come to rest within iﬁs Ja:{s&iction.

,',:‘:’sﬂ}a&‘-
An examples 1s the Arkansas legislation designed to iu"

business by providing especlally lenient regulablnqa. mﬁ0+her

..r
.

example takes the form of a major argument in favor o“ “r*gluwtow
work" laws: bthat they attract industry away from-éﬁéﬁés'where
collectlive bargaining 1s Easw encouraged ' |
The position of the American states 1s simil&r to that
of the Latlin Amerlcan natlons. Kach geexs ©0 attracu*investment
. by providing fewer regulations, lower taxes, cheai;éi* .iabéi:'-; “and

higher profits. Generally, this is the bargalning diéad#anﬁage.

T Ead R Le g e

s
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of stationary territorial governments in a world where wealth

is mobile. It constitutes a massive limitation on the govern-

ent of some of the most important and pervasive types of human

The conclusion to be drawn from t%e considerations sed
o
forth above 1 that insofar as the powerd regulate mobile wealth
15 deemed t2 be a desirable power for a Jurisdiction to have,
that power must extend over (or penetrate into) all havens to
which the Interests to be regulated are likely to move. Otherwlise
it 1s necessary to admit that that mobile wealth is above all
{;nﬁh(bd‘

constltutionally »ewsd Jjurisdictions -- 1t is governed only by
the Interests of the promoters, by market conditiens,.bf caprice,

cr by a combination of the three.

e

VI

The federal government is in some ways in a better
position than the states,_except, of course, for {he express
congtitutional limitations which prevent it from doing things
wnhich the states, 1n practice, cannot do either. The federal
government has Jurlsdictlion over a wider area, so it is harder
for a business to move away. Nevertheless, 1t has some of the
same problems the states have. For example, the Open Market
Committee of the Federal Reserve Board recently took action to
ralse 1lnterest rates. Thils means that the people of the country
will pay interesgt rates higher than they would otherwise pay,
and also that 1t wlll be more costly to service the national
‘ debt. The reason: higher interest rates were needed to prevent

the flow of American gold to foreign countries where interest
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impelled
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“rates are hlgher. Thus American government is

in accordance with the dictates of an international money market.

Unlike the smaller nations, the United States does not

to place their money in fd?eign natlions when the laws at home

are not to thelr profit. That 1s to say, in general this is

not & major limitatlion. That it 18, however; a limltation of
some Iimportance 1s demonstrated by the state of the U.S. shipping
industry. A ship 1ls a moblle form of wealth in an unusually
ititeral sense; 1t 1s 1€8 natlional dlleglance that becomes
intangible. It moves from place to place by the power of its
turbines, but 1t moves from Jurlsdiction to Jurisdiction by an
act of registration that détermines what flag it shall fly.

The Unlted States merchant marine, that is to say, the

merchant marine owned by American interests, has found that
American laws are not to its profit. In partlcular, the laws
concerning collectlve bargalining and the rights of workmen
create conditlions less favorable for profit than those created
by soverelgns more anxlous to emmwedhe; pocket the investor's
dollar, The result is that the tiny nations of ILliberia and
Panama now have the largegﬁ merchant marines in the world
(awned by Americans, staffed by men from wherever labor is .
cheapest). What Nevada 1s to divorce, Panama 1s to shipping.
But the shipping industry is the least of America's
problems. In general, although flight of capital abroad is a
major problem for Bolivia, it is a comparatively minor probiem :

0 for the United States.
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A maJjJor problem for the United States is that often
' moblle J'orms of wealth are not used at all. The many userful

cpjecus with which homo saplens surrounds himself are intended

L

“e be bt Lo work to serve his welfare. Strangely, in many
inslances these obJects are not put to work, and they are not
DUl Vo work precisely in those cases where government dares
L0 conpimue the common good in a way that reduces the prospect
for profit., One can imagine a host of nobles af the time of
Henry IL, threatening the king that unless a boon be granted
vhem they wlll not plant seed in the spring, and will keep closed
the gates to their stud pastures. What Henry II's reaction
woulid heve been we do not know. We do know that when the stock
market sags and banks accwnulate excessive reserves the federal
. governuent of the United States quakes with terror. The laments
of part of the electorate, those unemployed and those who are
likely to become unemployed, will rise to a menacing pitch.
The goverrmenc's own income declines through losses in forms of
revenue whose magniftude 1s pegged to the volume of commercial
activity {(e.g. income taxes).
Measures taken by the authorities to propitiate the
initlation and malntenance of business activity are many and
important. An exampie 1ls the institution of the dual tax
system -~ a high tax for income that 1s earned (the income tax),
and a low tax for gaing aceruing from putting one's property
in & situation such that 1ts value will increase (the capital
gains tax). "The tax system also features depletion allowances,

. gtock opilion piang, exemptions for corporations engaged in

foredmn 4
=6 Grade, and o«
O%her favors for those who have the power
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to set our economlc machinery in motion or to make 1t stand still.
The moral%%iiffgd?ondemn these "loopholes" as special privileges
for ﬁheiééﬁ@@§%¢& The legallst may condemn them as asymmetrical
(but he will be answered by other and better paid legalists who-

111 eclalm that they sre symmetrical, when the proper analogles

ky
[
ko
H

operly employed). The wise man, however, will make none
of these conplaints. He will recognize that a limifted government

trad rewards offered to the pro-

would reduce the iakimdzxmd
prietors of moblle wealth at 1its peril, and that 1t increases
them in the service of 1ts own good and the public welfare.

The conclusion to be drawn from the considerations Just
set forth 1s that insofar as 1t 1s desirable that the constituéad
authorities govern the nation, it 1s necessary that they havye
the power to initlate of thelr own motion the utilization of .

the varlous objects homo saplens employs. Whether the federal

government, The states, munilcipalities, corporations, universities,
or mixed commigssions of archdukes and gardeners are the autﬁoriéies
constituved to govern the use of wealth is a secondary question.
Whether the constituted authorities be called "publice" or
"private" 1s a secondary question, and a bad question to boot.

The current rules for handling moblle wealth presuppose
and, 1n effect, enact that it 1s moved from place to place, or
not moved at all, primarily according to the criterion whether
it 18 reasonably expected that more will come back in than went
out. The officers who apply this criterion are styled the owners,
or, latterly, the management. While I have used the word govern-

ment guite broadly in this paper, to the extent that any authority

that 1gg :
lssues rules and decrees with a view to the good and welfare
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of a class of persons is likely to get called a governmﬁnﬁ, I
stop short of calling the process by which one judges by the
criterion whether more will come back in than goes out a‘z
procesg of government. Accordingly, the owners and manage%sé_
do not govern, and in fact they are as little cépablé of .

ARL e

determining the direction and impact of their shap¢ng of wealth

as anyone :lse, Bul -- even though they do nah govern - the

&

institutions that they operate constitubte a crucisal 1imitgtion

5

on the authorities who do govern.
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The root of all evil first wormed its‘way¥iﬁto;the*

S

i

L1

#
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confidence of mankind by displaying virtues which cenceal its

4.‘.

glippery character. Plato mentlons them in the iodicwing*-Qéi

passage from the Republic: ; ;
B i B . o Q.“ % -

Socraves: Agalin, in the city itself -how Bk
are the various sets of producers:to . ::%.}!
exchange thelr products?Y That was ‘our Tk
obJect, you will remember, in. forming P e

a bommun¥ty and so laying the founda- e
tion of our state. ‘ aiguﬁ,ﬁxkﬁ- Eysie
g- i 3 .'.I;_ g E i’
ARdeimantus: Obviously, they must buy &nd§§§¢§%§1;
sell, rEeErehg
Fr i f5§$§§5
Soerates: That will mean havjng a’ marmet-»»;g;g%'
place, and a currency to serves . @5 &, 28 00
token for purposes of exchange.' i
% &5 i) ‘%‘ i?.;"‘
Adelmantus: Certainly. il
Innocent money, the token of exchange, has features?f;
i % ?
that tle in neatly with my theme of mobility. Money can be ..,

easlly moved, and, more important, it can be moved-in*gnyi"

quantity. Unlike a steel mill, which can be dismantied -and ..

transported only withn conslderable difficulty, a sum of mdhey\
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can pe credlited to any account simply by a flick of the pen,
pursuant, presumably, to & set of fairly rigorously enforced
rules for the filcking of rankers! pens. A dcllanxhill qgnr_;;
pe infinitely divided, as we see when electricity'iﬁ:Sdldfiﬁi?’
terms of nmils and amperes. It can be infind tely multipliecu
as we reaiize when we calculate the interest on‘the.maticnaiiq”
debt. The ndls and the billions can be moved from account to.
account with equal facility, whether by lines cffwhité-collafed
clerks with green eyeshadesg or by banks’of_humming and c?;ég;ng
computers. s F 3 : ’ .
The prototype cf money as token 1s the ékch&ﬁge-of:éflu
unit of money for an obJject considered valuableil for example,
a perny for an epple. One also exchanges dollars for havs}
checks repregenting dollars for sutomobliles, n1¢k;es;¢cr\gum,‘
and other sums for other ltems. This l1s a game ﬁhich we-mdécrﬂs

play skillfully, manipulating the relevant artifacts Wluh conu

:‘ »

summate ease, alvhough, of course, some individua¢b excel ‘ot h@rs

. { \f;‘ ¥ s
in the finer points. L?f‘
2.2 " ibs
Mystery enters the picture when credi? iq.nntroduced;;a*

when the token 1s exchanged not for an objeot butﬁaar a7 prémise.

A promise i1s not at all like an obJect -- 1¢ 1s5.a complicated':
pvvawlff°'

network of conventions pregceribing rights and’ dut*es, of-ghmn -

yd@ﬁpn and prowxsegssummari/ed in a noun not 30 much by GOurtesy

m

5 by the practical necessity to think in simple Ways evun
whlle acting in complicated ways. To complicéue‘things mcfe,-
money retains its rapid mobllity and di visiullity when’ 1t pgays

at credit lnstead of at buying and selling.. ﬁontuheiess,
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typlcal example of a credit transaction can be adduced, which
1s so familiar that we can easily be deluded into thinking it
is easy to understand. In exchange for $100, B promises to
repay A $100 plus six per cent,one year hence,

The ontological status of the six per cent has been the
subject of much commentary. It has been declared to be "the
rent for ‘.o use of the money." "B's compensation for taking

the risk that A might not pay," "

B's reward for spending his
money later instead of now," YB's salary for his service, in
deciding whether to lend to A or to someone else." Whatever |
label one attaches to the six per cent, and however one Justifiles
it, 1t 1s commonly allowed, "both by philosophers and by civilians
that coliecting the six pér cent 1s easler than working.

My present concern, however, is not with the proper
analysis of credit, nor with the Justiflcation or lack thereof
of the institution of charging and_paying interest. It is
rather with the central role of credit in our commen life, and
the congtitutional Implications of that role.

The operation of American industry, commerce, and agri-
culture 1s carried on on cfedit. Here I refer not only to loans
from individuals and banks. I refer also, for example, to the
purchase of shares of stock; the Iinvestor advances money 1n
return for the promise that he will have a share in the corpora-
tion's profit. My assimilatlion of shares of stock to loans is
not a novel concept: accountants tote up shares outstanding
on the liabllity side of thelr balance sheets. Investors compare

the relative ity profitabllity of stocks along with bonds,
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trust deeds, commerclal loans, and other ways of extending
credlyt.

in a larger sense, all investment of money is a form
of credlt -- one gives money now for the promise of getting
more later. Of course, if one complains that he was cheated
out of his money because he broke his promise to himself tojpvn
e a succrssful business, he will get comparatively little
sympathy. (The moral of this is that it 1s wiserto grant credit
with collateral, and let someone else try to run a successful
business.)

The credlit way of life is, in a sense, governed by law.
But 1t 1g largely governed by state law, which i1s, for reasons
already set forth, more often than not limited to the point of
abject servility. As for the federal government, its inability
to govern the "money market" 1s apparent for all to see, When
not enough credit 1s belng extended to keep a sufficient number
of dollars in circulation and a pufficient number of wheels
turning, the gentlemen in Washington abandon any program deemed
degsirable on other grounds but afflicted with the fatal flaw
that 1t motivates fewer B's to extend credit to fewer A's.
Instead, they rush about to invent means (a) to convince A's
that 1t will be profitable to borrow, (b) to convince B's that
1t will be profitable to lend. The constituted authorities in
the city of Washington watch the ticker tape of the stock market
and statistlcs on loans made by banks, in the way that courtiers
of old watched the frowning face of the king -~ nervously.

Two morals are to be drawn from the tale Just told.
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The first 1s that the limltation that government can do nothing
that reduces the extenslon of credit {often expressed by saying
"government must not impair the health of the economy") i1s one
of the central limltations on government. A new constitution
that will state or Iimply the principal offices needed to govern
the Unlted States, must declde whether this limitation is
desirable, und if so to what extent, and if not who should
govern what 1s now governed by officers whose powers have not
been adequately reflected on, or not governed by that non-
government called the market.

The second moral %s prompted by the observation that
extending credit-is one of the easiest and most profitable
businesses around. It does not call for the skills needed to
run a successful business, nor even for the stlck-to-itiveness
required to stay at one's desk from 9 to 5 five days a week.

If one operates on a large enough scale, one can extend credit
only to banks, which make s it unnecessary to solil one's hands
by dealing with the general publlc. In practice, the work is
done by professionals, products of Harvard Business School,
where minds are molded to the requirements of whatever set of
credit-extending procedures is currently practiced.

The natural conclusion i1g that the federal government
should engage in extending credit. All hands agree that the
federal government is thoroughly incompetent. It is in the
position of Plato's shopkeepers:

"Men not strong enough to be of use in any
other occupatlion. They have ©To stay where

they are in the market-place and take goods
for money from those who want to sell, and |

money for goods from those who want to buy.," -
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f the government 1s qualified by its incompetence to

collect interest, it would. be Justified in spending the pro-
ceeds by any reliefl 1t could give us from the paln of paying
the taxes from which its income 13 now principally derived. ¢
Socialites, patrons of the arts, universitles, churches; animal
shelters, botanical gardens, and cother ornaments of our culture
have learrcu that 1t i1s easler to nire #hiz kids to "put your
money to work" than it 1y to persuade people to pay you a tax.

A wise conastitution will profit from what they have learned.
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In early times all lands were "held of" the king. The crown
lands were held directly by the sovereign, and the other lands were

"

held "by" a noble, but "of" the sovereign., The ultimate title of the

sovereign was recognized by the services that the novles yielded him as

L\ai

on of their tenure. TFor example, those who-ﬂm&% of the king
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of tenure called knight's service were required to

Aarnish a specified number of knights for a specified number of days
per year. In thls and in other ways the soverelgn translated nis

underlying title to all the lands of hils realm into revenues an

For our purposes perhaps the most interesting form of early land

tenure was that known as Frankalmoign. Lands held in Frankalmoign

tenure were devoted to religlous use. That is to say, the income
and increase of the land went to the monks of the religious order

that held the land of the king in Frankalmoign. As time went on the

gervices due to uhe king became less and less definite¥* until

Prankalmoign became, in effect, an endowment in land for an institut

deemed worthy, the church. Thus an autonomous institution was allowed
to exlst within the soverelign realm, and, more important, not only

allowed to exist, but financed. The land was 1ts endowment, Qg share
of the wealth and produce of the kingdom. The deed declared the land

to be granted, principaliter, to God, that 1s to say, to an ideal, and

secondarium, to & ‘particular religious order, that is to say, to a

body of men pledged to an ideal.

*Where specific acts were required, e.g., saying prayers for the kingZ,
the ftenure was usually called Divine Service, instead of Frankalmoign.
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The rignts of lesser lords to lands held of the king gradually
o\ became strengthened. The element of personal allegiance and service
impliclt In early forms of land tenure became reduced, in many cases,
a pegpparcora or '
to the duty to present to the lord each vyear,a rose at midsummer, and
eventually even that was forgotten. But 1t was not the power of the
nobles, resting on thelr hereditary rights to lands, that was
decisive Iin destroying the power of the king. The nobles limited the
zing's powers, but parliament destroyed it. The principal weapon of
parliament was power over a form of revenue based not on lands but on
the newly dominant (mobile} forms of wealth -- the tax. The power
f the purse strings was parliament's principal means of controlling
the king. The xing no longer stood in the position of supreme land-
lord; now he had to ask the commons every year to levy a tax on

commerce and present it to his government. "Le rol remercie ses bon

sujets, accepte leur benevolence et alnsi le veult.

-

- In our modern industrilal nation the people are sovereign. The
people have inherited the powers of the king, but wlith them also
those limitations which latterly restrained the king's government.
Neither crown lands nor knightly service enrich the treasury of the
soverelgn people. It is the tax and virtually nothing but the tax
that supports the state and federal establishments.

"To tax" means to exact a public revenue; 1t also means %o tire,
To strain, to burden. A tax 1s a burden. On the ordinary commercial
exchanges -- paylng wages, buying and selling, profit taking =-- the

tax is superimposed, as an extra, somehow unnatural, charge.
»

+r :
TAd 53 TLQ -rr'd-%ru kaj p‘fc rw—u(a il sl 71’4 ngIII L km? a ﬂif}; T‘é
Téhx revinver 5[”0“-'3/ L\.o« £7 fé/(\am.a,.::;

w“wi&The sovereisn pecple inherited the parliamment's power %o
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That we pay for milk and bread is, in our culture's weltanschaaung,

as natural as night following day. But to add a tax to the transaction
is not only unpleasant but almost 1llegitimate. Death and taxeslare
necessary but unpopular, and the great masses of mankind have never
fully accepted them. It is fair to say that no government that depends
on taxation for its sustenance will ever be loved by the governed.

Those who desire that the people bear toward their political insti-
tutions a chary animosity would, therefore, be well advised to insist that
taxes -- and taxes alone -- sustain the stéte.

Not every modern nation depends on taxes alone. Italy runs a
national lottery. The estanfos of Spailn are government stores which enjoy
< m,qhonaﬂ
a profitable monopoly on matches and other products. The no emws govern-
ment of IFrance 1s the source of one quarter of the nation's eredit, on
which 1t collects substantial interest. Other nations charge handsome

prices for the severance of natural resources.

But throughout the world new sources of revenue are failing to keep
pace with the new:services that political institutions are expected to
provide. Chlld~care, hospitalization, education, libraries, and pensions,
to name a few, are becoming functions of tax-supported institutions. And,
largely because they are tax-supported, they are supported in miserly
and grudging fashion. An alternative would be to endow these services --
as the church was once endowed with land, as the universities are endowed
with security portfolios, as many charities are endowed. An endowment,

supervised by trustees,* skims the cream off society!s commercial activiti

It takes the interest, the dividends, the profits. And no one ths

he has been taxed. A government that issues credit, collects the interest

* The trustees can be compelled to do their duty by an accounting bvefore
a court of law, demanded by a beneficlary or by the attorney general.
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and endows the proceeds to charitable uses can expect to be unusually

popular in the long run, although in the short run the clamor of those

ovr
who fear the newnprofit by the ©0ld may reach deafening proportions.

-

In general, this principle may be established: If an institution
1s distrusted, and 1t is desired that 1t be constantly out of favor wi
the populace, then sustain 1t by taxes. But if an ingtitution 1s deem

" . LeCwri
good, and it is desired that 1t be made strong and eemes, then endow 1

ST Ao .- T e e S
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Income from land, whether by services attached to tenure,
or by rent, is no longer the dominant form of income. It is the
various rationales for distrivution of wealth assoclated with com-

merce and manufactures that now answer most of our questicns concern-

]

ing who gets what. And a growing number of our institutions --

i

including, for example, agencies that care for the 0ld and the sick

-- lead a tenuous exlistence by the grace of special rationales

&

=

periodically superimposed on the others, known as tvaxes.
To strengthen the lnstitutions that ought to be strengthened
we must {irst of all give them money. Not a lump sum, but a continu~-
ing source of money. This most movable form of wealth must be
governed in such a way that substantial amounts of it regularly flow
to the right places. It has been suggested that a proper organization
of the credit business, such that the proceeds are assigned to those
ideals deemed worthy of endowment, 1s the best way to do this.
Mobllity of wealth is a general feature of modern soclety,
in connection with which almost any social question can be discussed,
as I have perhaps Just demonstrated. Revenue and taxation, however,
will mark the extreme l1limit of my attempt to write about everything
in a paper on mobllity of wealth, for I shall now turn to internationa
trade and investment, subjects that are more obviously within the
amblt of my toplc.

Pe

ry

haps the principal reason for the formation of nations,
or tribes for that matter, 1s to work together, all for one and one
for all, in dealing with foreign powers. OQur agents and citizens
abroad carry with them the protecticn of our flag, insofar as our

diplomatic corps (and sometimes our armed services) can afford them
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protection. Every treaty that is signed signifies our promise to
be bound as one man in our foreign obligations, and every gsport

pa
that is issued signifies that our individual citizen will be pro-

ﬂ?

*

ected by our collectlve institutions when he travels in foreign

ot

lands.

But 1t 1s only partly true that our nation acts as one
abroad, for our commercial interests typically conduct themselves
abrcad as 1f they were at home -- that ig to say, they attempt to
maximize profit for themselves. There is.mac £¢c be said both for
and against this bullt-in characteristic of our commercial institu-
tlens -- 1t 1s submitted that there is less to be sald for, and more
o be sald against, thls way of doing things when the context is
foreign than when 1t is domestic.

On electlion night our President, who had just won a great

b

electoral victory, reassured a nation recently divided by political

polemics that "we face the world as one." The President's declara-

}o

g P A o R et T

tion contained some truth. Buv iu coatainea more pcuury than tru»h.ﬁ

A T i

e The ue¢ev13+on cameras had hardly finished recording the
face of ocur smiling President as he confidently told us that we face
the world as one, when an unfortunate event befell us. Qur interest
rates went up. Henceforth, we learned to our gorrow, 1t will cost
more to bulld or buy a home. It will cost more to start a business,
and more toc bulld a school. That 1s to say, it will be harder to

borrow money, and therefore harder to do any of the things for which

we need to borrow money.
inflicted

Who/

this Injury upon us? It was not our smiling

President =-- he read about it in the papers, as we did. It was not
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the gentlemen we elected to make the laws of our land, for our

-

legislatures -- state and federal =-- were not even in session. It

-- he was busy processing lcan applications

institution at all ==
although Congressman Patman would like to make it one. It is a

Board of somewhat elderly, probably very honest, conscientious bankers

4

who determine our fate not by wisdom but by expertise. They made .

thelr decision, they will Cell us, because England raised its interest

ates and we must raise ours to prevent a "flow" of money to aﬂg*aﬁd
. by bed
That 1s Co say, Americans with money would == were they not o

4

with higher interest rates -- undermine our econo&y by loaning theﬁe
instead of here., But don't American investors ﬁﬂpw that we face uhe
orld as one? What kind of conduct is that? To send money to England
when 1t injures our fellow citizens! The answer iS that that 1is the
normal and expected way for American investors to conduct themselqas,
the way they have been taught from the cradle up, the way that the
system rewards them for following and punishes them for deviating fron
One could go on to give other examples of the national
government being at the mercy of the International market. One might
instance the declsion of the U.S. Supreme Court in the XEIX Phoebus
case, that the antitrust laws ¢f the United States must sometimes give
way before the pollcy of encouraging investment in forelgn nations;

1.e., before the necessity of creating conditions such that investors
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will choose to invest. One might instance the problem of the Congo,
where Mr. Firestone's one~third interest in United Mines of Katanga
may involve us in that nation's destiny somehow more than we want
to be involved. In such cases we can only hope that the internationa:
invisible hand has our best interests at heard.

Efficlency is thought to be obtalned through the rigors
of a system of buying cheaply and selling dearly. Thus producers
are constrained to be efficlent, for the§ must produce at a cost low
enough to be able to attract buyers. Such a system implics moving
money and goods from place to place, and from Jurisdiction to Juris-
diction according to the state of the market. If Costa Rican coffee
costs more than (Guatemalan coffee, then money will move from New York
to Guatemala, and goods from Guatemala to New York. To those who
lose out in this international expansion of the buying and selling
game ~-- and 1¢ turns out that everybody who sells raw materials and
buys manufactured products loses out -—- we send the international
version of the welfare MY check: forelgn ald. Costa Rica does
not like the system, but the system is bigger than it i1s, and any
changes will have to be initiated by Jurisdictions which are still
under the illuslon that they are bigger than the system. Perhaps
the system 1s efficient, but political virtues, among them friendly
relations between neighbors, tend to go by the board even more
completely than where these who buy and sell at arms length are
themselves united by alleglance to a common polity.

In conclusion and in summary, the modern nation is no

longer a land, in the sense in which a tract of territory and a



sovereign realm are interchangeable. It is also people and movable
objects, and counters (notably money ). ts government, QLV1Qed
however it may be among "publie," “private," and "quasi-public"
governments, must govern people, and movable objects, and counters
(notably money))f"ﬁherever they may move, from state toc state, or
from nation to nation. A constitution shall set out the principal

features of a natlion's government, and shall make explicit its

-

limitations.
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SAN FRANCISCO-In Manzaniiipn, Moo

&, lood processing plant wiil scon bo aasmine|

i bled 1o prepare mk.‘is and vegetahicy for
Y 'sho 0.8, In Orrville, Ohlo, J. M. Smutie
Co. recenlly contrncied with an A
| aprl "a; grower to suppily frozcn apricols
ite jams and ;e.im«;, Smuckey previcusiy v
V.8, apricois exclustvely. In Calitornta’s he
fortile Imperial Valloy the Rallnas Maerkel
Cooperative fs culting back lis winter leity

plantings,

All these mbves

ctloct the unesvivinty
curcentiy shrouding u”;*fomm s $3.4 hiuis
year business of ralsing semo 200 crops, o
ciuting more than 42% of {hio vegetables, ,f-. bl §
and nuts grown in the U.S. The uncerian
stems {rom the fact that most Californis go
l

ors fear they wikl soon soe the last of the
ceros, the temporary Mexlcan labororn wi

they lobp have relled on i help wore Uini

crops.

The present bracero program was nilated

by Congress in 1881 when the Koresn
hoom was providing factory jobs for domoy
tle famn workers and ihousands of woei-
naoks” were swarming lileg aiiy In from Mes
ieo to take their pisces. The law, wiich pers
Bhlts Mexican famn lnborers to enter the U.S
iepaily and refurn o their homelands alior
havvest itbme, was exiended through 1084 by
an Ilthchour Congressional declsion reashiod
late last year. Bul Congressional leaders ronds
it clear no further extensions wers Hkely and
the Jaw i expecied 1o expire ZJec, aly
Union Criticism

The program s opposed by most lalnr
unions and social welfare o uips. They ehargs
that the use of braceros enda.to depresy
wages, perpetuste unemiployment and bresd
poor working conditions.

But wilhout the broceros, who miimberad

51,000 of ihe 368,000 workerz in tha fleids Juovr

ing California’s peak harvest month las! veur,
growers foreses a forced reduction of  cony
acreage. It's feared many growers will o
into financlal trouble, and the !mpact will bo
felt throughout California’s aliled fndustrien.-
canning, packaging and iransporiation.

The new processing plant in Manzaniilo, .

for example, which will be operated by Inle
American Products Corp., & Reno, iWev,, fivm,

will contract for Mexican tomaltocs, stigv-
berries, papayas, bananss, lmoes and ofanoe i

and will employ hundreds of workers m.;v
peax production timas,

J. 4. Mlller, manager of the Agricul
Producers Laber Commiites, which rg;
sents the California clirus Industry on lznor
ratters, notes thal such biyg U.8. food coi
qf?:‘.‘s ng Campbell Soup Co., H. J. Helnz Co.

307y o

g California Packing Corp, have bt ia?'-‘;ﬁ

[ Mexican piants in recenl years. Although Ihe ;

.cc...r;ar.ﬁea renerally say the focilitics ave o
Lihe.r Lalln American markets, Mr. Miler and

‘others worry ihil the products cma b

{sbipped fnto the UL,
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Iva viga president of the
snietable Associntion of Cen.
. 51ty theee plants "insurance.”’
gl ciigient labor to harvest U.S.
Erois, B ¢, ihpmy firesg oould uce ihele

Herup, oxeculive vice preals
. of Californin Growers: "It

enpacity to do 20, & may
e 1o the coongumer, Bot it
iiffzrengs o b
mmgieyed in our agricuilure-

sndy have mode considerabls
.8 markel. U, Umports of
2t products climboed to 5272
froon §i84 milillon In 3602,

oosuppiy the 1.8, and foreign

thol waouum, and appars|

& meny theus-

piemtiful and relatively cheap!
ryeatest gains in Mexican
i crops welylng on hand
£ Tomatona, atmrwbernea_
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o Center for the Study of Democratic Institutions "
MEMORANDUM
February 4, 1965 p01L

To:2 Staff

From: Howard Richards

3 I reconsider "Constitutional Implications of the Mobility of Wealth"
T am inclined to think that "mobility of wealth" was the wrong concept
to select ag a common theme for my various concerns. A better theme,
and title, would be "Implicit Limitations on the Government of Economic
Activities." My principal recommendations can be stated as pre-
reguisites for effective government of economic activity, and, since
economic activity 1s so lmportant, for effective government simplicliter.

In using the word "effective" T introduce a bias in favor of governing

e ivities. A person of different persuasions might cppose

my recommendations on the ground that they would make governing too
effective, but he would be likely to replace "effective" with "tyrannica
This is not to say, however, that it is a matter of taste whether what

I call effective government 1s desirable. I believe that I can give
good reagens why it is, and I even believe that I can show that in an
important sense the notion of "not governing economlc activity" is
meaningless, serving only as a clecak for bad or rigidly traditional
governing.

The first of my recommendations is: (1) An effective government must
be able to regulate business not just where it is, but also wherever it
ls likely to move. The well-known difficulties in this area are express
by Archibald Cox in "Federalism and the law of Labor Relations," where
he points out that states tend to compete with one another to attract
industry by passing "right tc work" laws. Rexford Tugwell has referred
to this type of phencmenon as a kind of Gresham's law, such that bad
laws drive out good. Cox recommends that labor legislation be enacted
at the federal level. But tc move to the federal level is only to face
the same problem in terms of international competltion to attract indust
An example is Japan's inability to enact progressive labor legilslation.
Agaln on the international level Jjurisdictions are rewarded for en-
couraging investment by accepting laws that favor the investor vis-a-vis
the other persons who have a claim on the frults of industry. Effective
overnment therefore reguires either (a) a world economic government, or
%b) national or regicnal governments divided by barriers to the flow of
goods and investment. I favor (b), and therefore favor high tariffs,
along with a high degree of regional self-sufficiency.

(2) My second recommendation is that effective government must be able
to initiate enterprises and to extend credit. Here I invoke the slogan,
"The power to lend 1s the power to create." The importance of such
powers is illustrated a thousand times a day in the United States where
otherwise desirable measures are shelved because they would drive out
business, fall to attract business, slow business down, be bad for
business et. al. -- in other words the measure would cause persons to
be reluctant to invest or to locan, and therefore decrease economic
activity, to the detriment of all. Government should not be biased in
this way by a rigid conception of how, when, and by whom enterprises
should be initiated and jobs created (or continued); it should be able
to insure that economic activity properly deemed beneflcial actually
takes place.
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(3) My third recommendation is that an effective government must
govern the economic, as well as the political and military, forel
relations of its constituency. Of the three, economic foreign
relations is most important for International goodwlll, and it of
decisively influences the other two. For example, at tThe present
American investments abroad occur largely 1n the developed nation
such as Canada and West Germany. Many Canadlans are unhappy
because American interests contreol a large portion of Canadian
industry. People in underdeveloped nations are even more unhappy
for a different reason: iIndustrialization 1s not taklng place at
satisfactory rate.

I might add a fourth recommendation, in language not gulte as sbr
An effective government should have a major source of income othe

than taxation.




